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prosecutrix at the present day is the last remaining trace of this 
old custom. 17 



E. L. H. 



Torts — Interference with Another's Employment — 
Strikes — The legality of strikes and the rights and remedies of 
employers and employees who are affected by the acts of labor or- 
ganizations are subjects which have plunged the courts into more 
conflicting decisions than any other matters which have arisen in 
modern times. The failure to agree upon what are termed the funda- 
mental and underlying principle, upon which these decisions are 
based, is here, as in all such cases — barring, of course, the exact 
circumstances giving rise to the actions — the reason for this conflict. 
Will that which is lawful when done with a good motive be lawful 
when prompted by a malicious 1 motive, and will that which is law- 
ful when done by a single individual be lawful when done by a 
combination of individuals are two of these principles which were 
carefully considered in Kemp v. Division 241 A, Ass' n. Street and 
E. Ry. Employees. 1 

It is sometimes broadly stated that an act which does not 
amount to a legal injury cannot be actionable because done with a 
bad intent, 3 and numerous decisions support the proposition. 4 
Where the right to act is absolute, it is difficult to see how any other 
conclusion can be sustained, even though the act is not done to 
benefit the actor, but solely to injure another. Such is the case 
where the owner of land forcibly ejects a trespasser who refuses to 
leave, even though the owner may only be gratifying a vindictive 
spirit in so acting. The erection of a "spite fence," under this 
view clearly is not actionable; but even on this point, the decisions 
are in conflict. 5 On the other hand, if the right to act is what 
may be termed relative, there may be some reason for considering 
the question of motive. Such is the case where one sinks a well 
on his own premises for the mere purpose of drying his neighbor's 
spring, 6 or recklessly wastes natural resources without any benefit 

17 Commonwealth v. Cleary, supra. 

1 "Malice," and its derivatives, as used in this note means simply ill-will 
against a person and does not presuppose the intentional doing of an unlawful 
act. 

1 99 N. E. Rep. 389 (111., 1912). In this case the court refused to stamp 
as unlawful a threat to call a strike unless workmen who refused to remain in 
the union were discharged. 

3 Cooley on Torts (3rd Ed.) 1503. 

4 Allen v. Flood, L. R. App. Cas. 1 (1898); Quinn v. Leatham, (1901) App. 
Cas. 495, qualifies this case, but does not overrule it; Payne v. Western R. R. 
Co., 13 Lea. 507 (Tenn., 1884); Chambers v. Baldwin, 91 Ky. 121 (1891); Na- 
tional Protective Assoc, v. Cummings, 170 N. Y. 315 (1902); McCune v. Nor- 
wich Gas Co., 30 Conn. 521 (1862); Forster v. McKibben, 14 Pa. 168 (1850). 
In these cases the act of but a single person was in question. 

6 Letts v. Kesler, 54 Ohio St. 73 (1896), action not maintainable; Flaherty 
v. Moran, 81 Mich. 52 (1890), contra. 

6 See 18 Harvard Law Review 114, and cases cited. 
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to himself. 7 Now the right of every laborer to cease working for 
his employer whenever he pleases, and the right of every employer 
to dispense with the services of an employee whenever he pleases — 
in the absence, of course, of any existing contractual relation — 
must in practically every case be what has been termed an absolute 
right. It ought to follow, therefore, that so far as individual em- 
ployees and employers are concerned the motive which prompts 
the decision to quit the employer or discharge the employee, as the 
case may be, cannot be taken into consideration. The right is 
absolute and whatever the motive, the damage resulting from the 
exercise of such right is clearly damnum absque injuria. 

Now, suppose that a combination of individuals exercises the 
right which is absolute so far as each individual is concerned, does 
the resulting damage still remain damnum absque injuria? It is 
certainly true that if the motive in such case is not malicious, but 
purely a genuine benefit to the individuals severally, through the 
combination as a whole, there being no intent to injure the party 
damaged, no action is maintainable. 8 This is the situation which 
arises when several employees agree among themselves to stop 
work — i. e., strike — in order to procure higher wages, more sani- 
tary conditions in work-shops, shorter hours, etc. In all such cases 
the strike is clearly lawful. 9 It will be noted here that the con- 
ception of a strike — a mere quitting of employment — in no sense 
covers unlawful acts performed by the employees either before or 
after they have quitted the employment in order to make the strike 
effective. But the situation becomes more troublesome when the 
motive of the combination is not alone benefit to itself, but also 
injury to another, and again, when the motive is solely injury to 
another. If it be contended in such case that the act of the com- 
bination is unlawful, it is, in effect, holding that the sum total of 
several absolute rights is a relative right, not exactly a logical con- 
clusion. But law is not logic, and so it is not surprising to find that 
probably a majority of the courts and text-writers hold, in analogy 
to a conspiracy in the criminal law, that it will not do to treat a 
combination simply as an aggregate of independent parts, and 

7 Ohio Oil Co. v. Indiana, 177 U. S. 190 (1899); Hague v. Wheeler, 157 
Pa. 324 (1893)- 

8 The idea has been advanced that the nature of the employment may create 
an implied agreement not to quit, at least without reasonable notice. Such 
was the doctrine implied in Toledo Ry. Co. v. Penna. Co., 54 Fed. Rep. 746 
(C. C. of Ohio, 1893). The duty imposed upon the employing company by the 
Interstate Commerce Law was presumed to be known to the employees here. 

9 Carew v. Rutherford, 106 Mass. I (1870); Barr v. Essex Trades Coun- 
cil, 53 N. J. Eq. 101, 114 (1894); Clement v. Watson, 14 Ind. App. 38 (1895); 
Arthur v. Oakes, 63 Fed. Rep. 310 (1894). Mapstrick v. Ramge, 9 Neb. 390 
(1879) is contra, but here it was held that striking at the particular hour agreed 
upon, owing to peculiar circumstances, was equivalent to the actual and wilful 
destruction of the property. 

Early English cases held strikes illegal, Hornby v. Close, 2 L. R. Q. B. 153 
(1867), but recent decisions have established their legality. Lyons v. Wil- 
lans, 1 L. R. Ch. (1896) 811. 
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measure its rights and responsibilities by the rights and responsi- 
bilities of its individual members. 10 

The result of the failure of the courts to adopt a logical conclu- 
sion which, it is submitted, will not result in the "incalculable 
damage" so often intimated in the decisions, has been the adoption 
of the test of "justifiable cause" in determining the legality of a 
strike, and what constitutes interference with the right to labor. 
It is needless to say that hopeless conflict is the result of the ques- 
tion as to what constitutes 'justifiable cause." 11 

It must be remembered that, in this discussion, it is presumed 
that no violence, threats of violence or any other unlawful means 
have been used by the employees in bringing about a strike. If 
such has been the case, the act of the individual employee was not 
the outgrowth of an absolute right, and an entirely different situa- 
tion is presented. In Kemp v. E. Ry. Employees, 12 the defendants 
peacably informed their employers that if the plaintiffs were not 
discharged they, the defendants, would cease work; they had no 
grievance against their employers and the sole reason for their 
action was the fact that Kemp refused to join their union. The 
court found that the motive of the defendants was not injury to the 
plaintiff, but benefit to themselves through preservation of their 
union, and held that whatever damage resulted from the discharge 
of the plaintiff was damnum absque injuria. It is submitted that 
the court might better have founded their decision upon the right 
of the combination to do that which the individual members had 
an absolute right to do, than upon the ultimate benefit to the or- 
ganization. For the benefit to members of the combination is so 
remote as compared to the direct and immediate injury inflicted 
upon the non-union workmen, that the law ought not to look be- 
yond the immediate loss and damage to the innocent parties to 
the remote benefits that might result to the union. 

H. W. W. 



Torts — Liability to Business Guests — A recent decision 1 
of the court of King's Bench, in England, affords an interesting 
example of the difficult legal problems which arise out of the com- 
plexities of modern civilized life. The first question presented is as 
to the status of an individual who is allowed to enter a mercantile 
establishment under conditions which are contrary to its rules, 
but who is allowed to violate the customary regulations in order 
that his patronage may be secured. Is such an individual a tres- 
passer, a licensee, a business guest under special conditions or is 

10 Eddy on Combinations, Vol. I § 475; Berry v. Donovan, 188 Mass. 353 
(1905); Erdman v. Mitchell, 207 Pa. 79 (1903); Lucke v. Clothing Cutters, 77 
Md. 396 (1893); Curran v. Galen, 152 N. Y. 33 (1897). But see Cook on Trade 
and Labor Combinations, § 8. 

11 62 L. R. A. 715, note. 

12 99 N. E. Rep. 389 (111. 1912). 

1 Clinton v. Lyons & Co., Ill K. B. 98 (1912); also 81 L. J. R. 923 (K. B.). 



